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Docket No. 74-1319 


Westing iiocse Broadcasting Company, 
I N CORPORATE!), K Y W-TV, 


Petitioner, 


against 


National Labor Relations 
and 


Board, 

Respondent, 


Directors (Icild of America, Incorporated, 

Intervenor. 


On Petition to Review and Set Aside an Order of the 
National Labor Relations Board and Cross-Application 
for Enforcement of Same 


PETITIONER’S BRIEF 


Issues Presented for Review 

1. Whether there is substantial evidence in the record 
considered as a whole to support tin* finding of the National 
Labor Relations Board that Petitioner violated Sections 



1 


2 


8(a)(5) and 8(a)(1) of the National Labor Relations Act, 
as amended, by refusing to bargain collectively with the 
Directors Guild of America. 


a. Whether there is substantial evidence in the record 
considered as a whole to support the Regional Director’s 1 
determination that the producer-directors at Petitioner’s 
television station are not supervisors within the meaning 
of Section 2(11) of the Act. 


b. Whether there is substantial evidence in the record 
considered as a whole to support the Regional Director’s 
determination that producer-directors at Petitioner’s tele¬ 
vision station are not “managerial employees”. 


L On June 18, 1974, after oral argument, this Court denied 
Petitioner’s motion to remand to the Board the proceedings on this 
Petition for Review so that the Board could consider Petitioner’s 
Request for Review of the Regional Director’s Decision and Direc¬ 
tion of Election in light of this Court’s recent decision in KFC 

National Management Corp., - F.2d -, 86 LRRM 2271 (2d 

Cir. 1974). 

One of the arguments Petitioner made in its motion for remand 
was that the Regional Director’s determination remained a nullity 
unless and until the Board properly considers Petitioner’s Request 
for Review of the Regional Director’s Decision and Direction of 
Election. 


In the normal case involving a Petition for Review, Petitioner 
would seek review of the Board's determination that its producer- 
directors are neither supervisors nor managerial employees, since the 
Board’s denial of a Request for Review constitutes an affirmance of 
the Regional Director’s decision. Rules and Regulations of the 
NLRB, 29 CFR 102.67(f) (1973). However, as Petitioner argued 
on its motion for remand and still contends herein, no lawfully con¬ 
stituted panel of the Board ever passed upon the issues Petitioner 
now requests this Court to review. Thus, Petitioner shall make 
reference to the determinations and actions of the Regional Director 
rather than of the Board itself. 


Furthermore, since the Court has already considered and denied 
Petitioner’s mode-, for remand, it would serve no useful purpose to 
repeat in this brief the arguments that Petitioner made in its brief 
in support of that motion. However, Petitioner hereby expressly 
intends to preserve all issues previously raised before this Court ' 
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Statement of the Ca»e 

This cast- arises on a petition for review, and cross¬ 
petition for enforcement, of an order of the National Labor 
Relations Board (hereinafter the “Board”) directed 
against Westinghouse Broadcasting Company, Incorpo¬ 
rated, KYW-TV (hereinafter the “Company”). 

On April 30, 1973, the Directors Guild of America, Inc. 
(hereinafter the “Union” or “Intorvenor”), 2 filed a repre¬ 
sentation petition with the Board seeking the Board’s cer¬ 
tification as the exclusive bargaining representative of a 
unit of producer-directors Petitioner employs at its televi¬ 
sion station, KYW-TV, located in Philadelphia, Pennsyl¬ 
vania. Shortly after hearings on the representation peti¬ 
tion were completed, the Regional Director for the Fourth 
Region issued his Decision and Direction of Election in 
Case No. 4-RC-10351 in which he found, contrary to Peti¬ 
tioner’s contentions, that producer-directors at KYW-TV 
were neither managerial employees nor supervisors within 
the meaning of Section 2(11) of the National Labor Rela¬ 
tions Act, as amended, 29 U.S.C. $152(11) (hereinafter the 
“Act”), and that, even if they were managerial employees, 
producer-directors at KYW-TV would be entitled to rep¬ 
resentation for purposes of collective bargaining “unless 
there is some cogent reason for denying such representa¬ 
tion” (A 7). 3 

On August 3, 1973, pursuant to Section 102.fi>7(l>) of the 
Board’s Rules and Regulations, 29 CFR Section 102.07(b) 

2. By Order dated April 9. 1974, this Court granted the Union's 
motion for leave to intervene in the instant proceedings. 

3. Numbers in parentheses, when preceded by “A" refer to pages 
in the Joint Appendix. 



(1973), Petitioner requested the Board to review the Re¬ 
gional Director’s Decision and Direction of Election. The 
Board, by telegraphic order dated August 22, 1973, pur¬ 
ported to deny Petitioner’s Request for Review on the 
grounds that it allegedly failed to raise any substantial is¬ 
sues warranting review, but directed that the unit place¬ 
ment of one of Petitioner’s producer-directors ho resolved 
tlirough the Board’s challenge procedures. Petitioner’s 
Request for Review was not considered by a quorum of 
Board members. 4 

After an election, as a result of which the Union was 
certified as the representative of Petitioner’s producer- 
directors, the Regional Director issued a complaint on Oc¬ 
tober 1(5, 1973, charging that Petitioner refused to bargain 
with the Union in violation of Section 8(a)(7)) and 8(a)(1) 
of the Act, as amended, 29 U.S.C. §§158(a)(5) and (a)(1). 

Subsequently, on November 29, 1973, the Board’s Gen¬ 
eral Counsel filed a motion for summary judgment and for 
issuance of a Board Decision and Order. By Order dated 
December 7, 1973, the proceedings were transferred to the 
Board in Washington, D.C. 

The Board granted General Counsel’s motion for sum¬ 
mary judgment in Wrstinghoiise Hroadrnslinrj Company, 
hie, (KYW-TV), 209 NLRB No. 121, 87) LRRM 1617> (1974) 
(A 32-41). This Petition for Review and the Board’s cross¬ 
petition for enforcement followed. 

On May 8, 1974, subsequent to all the proceedings here¬ 
inabove described, this Court issued its decision in KFC 


4. Sec footnote 1, supra. 
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Notional Manaffrmeut Carp. v. NLRIt, - F.2d -, 8G 

UiKM 2271 (1974). Based on the decision in that case, 
Petitioner moved the Court for an order remanding the 
proceedings to the- Board for proper consideration of Peti¬ 
tioner’s request for Board review of the Regional Direc¬ 
tor’s Decision in tin* representation case. On June 18, 
1074, this Court denied Petitioner’s motion for remand. 

Statement of Facts 
Structure of KYW-TV 

Westinghouse Broadcasting Company, Inc., an Indiana 
corporation with its principal office located in New York 
Pity, owns and operates television stations throughout the 
United States including station KYW-TV in Philadelphia, 
Pennsylvania, where the Union was certified to represent 
a unit of the Company’s producer-directors (A 20.j). 

KYW-TV is a full line television station which broad¬ 
casts a wide range of television programs including news, 
sports, movies, and public affairs programs (A 205-20G). 
The station is organized along departmental lines and con¬ 
sists of five major departments: programming, sales, en¬ 
gineering, promotion and business (A 199, 970). The 
station’s general manager has overall responsibility for the 
operation of the station and for each of its component 
departments (A 198-199). 

Producer-directors, whose status is here at issue, are 
members of the programming department which is headed 
by the program manager and the* assistant program man¬ 
ager or executive producer (A 199-200). Producer-diree- 
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tors, together with the director of public affairs, the news 
director, and the production manager, whose primary func¬ 
tion is to insure the availability of production facilities 
and to schedule the hours of technical personnel, all report 
directly to the assistant program manager (A 200-201, 370). 

In addition to producer-directors, the program depart¬ 
ment includes the production unit, a group of approxi¬ 
mately thirty people who perform the technical skills re¬ 
quired to produce and broadcast the station’s news and 
public affairs programs (A 201-203). The members of the 
production unit, all of whom report to the producer-direc¬ 
tors, are represented by a union for purposes of collective 
bargaining and consist of cameramen, lightmen, propmen 
and stagemen (A 201-204). Within the programming de¬ 
partment, there is also an art department consisting of an 
art director and six people who perform the necessary art¬ 
work for the station’s programs (A 202). 

Duties and Responsibilities of Producer-Directors 

As their job title indicates, producer-directors play a 
dual role in the production and broadcasting of the Com¬ 
pany’s television programs. Although they act primarily 
in a directing capacity when they work in the area of news 
programming, producer-directors both produce and direct 
when they work in the area of public affairs programming 
(A 226-233). 


Regardless of the capacity in which producer-directors 
work, the Company has always considered them to be un 
integral part of the station’s supervisory and managerial 
staff, and, has told them both tit formal meetings and in 




informal discussions that the Company considers them part 
of the management team (A 142, 143, 172, 200-207). At 
no time has any producer-director ever objected to his 
managerial status (A 134, 143, 172). 

Like all other members of management, producer-direc¬ 
tors are paid on a monthly basis from the management 
payroll and are eligible to receive the same benefits re¬ 
ceived by all other management personnel. For example, 
they are eligible to participate in a management disability 
plan, a right that is not accorded to non-supervisory, non¬ 
management personnel (A 211, 334). Unlike the Com¬ 
pany’s unionized staff, producer-directors receive no paid 
holidays (A 332). 

Producer-directors frequently attend meetings with 
other members of the station’s managerial staff during 
which time they evaluate the content and quality of pro¬ 
grams the station broadcasts, make suggestions and recom¬ 
mendations as to future programs, and evaluate the work 
of subordinate personnel (A 20H-209). 

News Programming 

Producer-directors play the key role in determining flu' 
success or failure of the Company’s basic news programs, 
and, at all times, they are in direct control of the news 
programs as they go out over the air (A 102, 220). In 
performing their directing function, they responsibly direct 
from five to nine members of the production unit, including 
cameramen, lightmen, stagemen and propmen, as well ns 
audiomen who are members of the engineering department 
(A 219-220). 
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They are responsible to see that the show goes out over 
the air and is completed precisely at the scheduled time 
(A 220). Once the program is on the air, they supervise 
and coordinate the work of tin* entire production crew by 
telling them what to do and how to do it, and, in so doing, 
they exercise considerable independent judgment and dis¬ 
cretion. For example, the producer-director exercises ar¬ 
tistic judgment when he directs the cameramen with respect 
to the proper camera shot or angle he should take, and 
when he should take it (A 220 221). Because the producer- 
director controls the technical aspects of the finished prod¬ 
uct, ultimately determines what the viewing audience will 
see, and is the last link between the station and the viewing 
audience, the Company holds him responsible and account¬ 
able for the quality of the program that is broadcast (A 
102 , 200 ). 

To direct the members of the production crew in their 
duties and to coordinate their functions, the producer-direc¬ 
tor is in constant voice contact with each individual crew 
member throughout the entire broadcast (A 222). Through 
headset communications, and a piece of equipment known 
as a switcher or a console, he cues each member of the crew 
and instructs them in the performance of their duties so 
that the program is broadcast smoothly and efficiently 
(A 222-22.'!). In the absence of the producer-director, there 
is no other management official with the producer-direc¬ 
tor’s skills and ability to put the program together and to 
insure that each member of the crew performs his job at 
the right time and in the proper manner (A 220-221). 

Although for the purpose of efficient scheduling a mem¬ 
ber of the production unit may he assigned to a particular 
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program, tlit* producer-director lias authority to reassign 
members of the production unit to perform different func¬ 
tions (A 222-22.1). 

In situations where the preceding program extends 
beyond its normally allotted air time and there is a conflict 
with the producer-director's regularly scheduled program, 
the producer-director lias independent authority to require 
that his production crew work overtime so that the viewing 
audience can see his program in its entirety (A 222-223, 
265, 297-300). 

When acting as a director for the station’s news pro¬ 
grams, the producer-director has substantial contact with 
members of the production crew, some of whom are proba¬ 
tionary employees. Producer-directors submit regular 
written reports concerning employee work performance to 
the assistant program manager on a daily basis and are 
responsible for evaluating production crew members’ skill, 
dexterity and ability (A 124, 240-247, 345, 371-374). The 
Company relies very heavily on the producer-director’s per¬ 
sonnel evaluations and reports and, in the case of a proba¬ 
tionary employee, the Company may rely soldi/ on his eval¬ 
uation and recommendation in determining whether to con¬ 
tinue to employ the probationary employee beyond the 
probationary period, since the producer-director is best able 
to evaluate bis ability and performance (A 242-243, 31(5, 
339, 346, 371). 

Moreover, producerdirectors have authority effectively 
to recommend, and have in fact effectively recommended, 
that the Company discipline and reassign insubordinate 
or incompetent members of tin* production unit (A 225-226, 
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339-340). Furthermore, they have authority to suspend 
members of the production unit by ordering them to leave 
the studio if, in the producer-director’s opinion, their work 
is unsatisfactory or if they cause a disturbance during the 
production of a program (A 331-334). 

Public Affair* Programming 

In addition to directing the station’s regular news pro¬ 
grams, each producer-director is responsible for producing 
and directing at least one entire program devoted to some 
aspect of public affairs. While their functions may differ 
somewhat depending on the format of the program they 
produce and direct, as in the case of a news program, 
producer-directors responsibly direct a crew of as many as 
nine production unit personnel in the technical aspects of 
the production by telling members of the crew what they 
are to do and when they are to do it (A 99-100, 144-145). 
Thus, they issue instructions to crew members with whom 
they are constantly in voice contact, cue them in so that 
they perform their duties at the proper time, and orches¬ 
trate all technical aspects of the production so that the 
program that goes out over u_9 air is presented to the 
public as a polished, finished product (A 144-145, 227, 240). 
Producer-directors *dso have the same authority when they 
produce and direct non-news programs as they do when 
they direct news programs with respect to reassigning mem¬ 
bers of the production unit, requiring them to work over¬ 
time when necessary, evaluating probationary employees, 
and effectively recommending discipline of insubordinate 
or incompetent employees (A 297-300, 333-334, 339-341). 


In connection with public affairs programs, producer- 
directors assume managerial duties and responsibilities in 



addition to their supervisory duties since they shoulder 
overall responsibility for the finished product that may, in 
some cases, be broadcast to a nationwide audience (A 227- 
228, 239-240). 

While the subject matter of their programs may vary 
from children’s shows to documentaries, regardless of 
subject matter, the producer-directors play a key role in 
determining the content and format of programs they pro¬ 
duce and direct (A 95, 212-213, 227, 229-230, 343). For 
example, where the program manager has no more than an 
idea for a new program, the producer-director submits a 
written “treatment” for the proposed program in which he 
makes detailed suggestions for the format and content of 
the show. As in the case of one recent children’s show, 
“Big Kid, Little Kid”, the program manager based the 
format and content on the producer-director’s treatment 
and dropped most of his own ideas as to what tin 1 program’s 
content should be (A 229-231). 

Moreover, when they produce programs that utilize the 
talk show format, producer-directors effectively determine 
what viewers will see and hear, since they decide which 
guests are to appear on the show as well as the topics that 
the guests are to discuss (A 18(j-187, 227, 240). 

In connection with its public affairs programming, the 
station undertakes projects in conjunction with other insti¬ 
tutions, including institutions of higher learning and gov¬ 
ernment agencies, for the purpose of producing programs of 
vital interest, some of which may ultimately be distributed 
nationally or even internationally (A 237-239). In these 
circumstances, tho producer-director is the sole link be- 
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tween the station and the cooperating institutions. Acting 
as the Company’s spokesman and representative, the pro¬ 
ducer-director provides the Company’s input into the pro¬ 
duction of the program and is the only Company employee 
in a position to object to any material contained in the 
program that the Company might deem objectionable or in 
bad taste (A 237-239). 

Depending on the type of public affairs program they 
produce and direct, producer-directors have full and com¬ 
plete authority to hire members of the staff working under 
their direction and control. Thus, when the Company de¬ 
cides to produce a special program requiring talent, the 
producer-director not only has authority to hire but is 
responsible for hiring that person (A 349-351). In the 
event the program requires that the subject matter be 
thoroughly researched, producer-directors may hire people 
to do the necessary research (A 350). Finally, producer- 
directors have authority to establish, and, if necessary, 
change the work schedules of staff working under their 
direction and control (A 348). 

Producer-Directors’ Authority to 
Implement Sizable Budgets 

Because the station’s non-news programs, particularly 
public affairs programs, do not generate commercial reve¬ 
nues, many have only so-called below-the-linc budgets that 
consist of the normal operating costs of producing a show, 
including salaries and overhead (A 214-210). However, 
some shows that producer-directors produce and direct, 
have above-the-linc or out-of-pocket budgets involving thou¬ 
sands ot dollars (A 210-21/, 303-304). When 1 programs 
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have ahovo-tho-Iine hn<lproducer-directors exercise 
lull and corn pint e a nl liorily lo cm inn it tin* ('om puny’s credit 
for out-of-pocket expenses for such items as guest fees, 
transportation of quests, lionorariunis, meals, props, hooks 
and records (A 1217, 330). Significantly, it is the producer- 
director who deteriniucs whether or not tin* ('ompanv pays 
a yuest an honorarium (A 327-328). Moreover, producer- 
directors are held tally accountable for implementing their 
budgets and do not require prior approval from any other 
management representative before they pledge the Com¬ 
pany’s credit (A 217-218, 320). 

The sums of money producer-directors have authority to 
expend are subs*antial. 1* or example, the producer-director 
of one talk show currently being broadcast by KYW-TV, 
the Marina Rose Show, has an abovc-the-Iine budget of ap¬ 
proximately if13,000, all of which the producer-director has 
authority to implement (A 304). The producer-director of 
that show’s predecessor had an out-of-pocket budget in 
excess of $30,000, and had discretionary authority to ex¬ 
pend all or part of that sum without prior approval (A 304). 


Additional facts appear in the Argument. 



ARGUMENT 


POINT I 

Producer-directors, as the Board has already held 
in previously decided cases, are supervisors within the 
meaning of Section 2(11) of the Act. 

In the proceedings in the underlying representation case 
on which the Board ostensibly relied when it ordered the 
Company to bargain with the Union, the Regional Director 
erroneously concluded that the Company’s producer-direc¬ 
tors did not possess sufficient indicia of supervisory author¬ 
ity to warrant a finding that they were supervisors within 
the meaning of Section 2(11) of the Act. 

As we show below, not only is there no substantial 
evidence in tin* record considered as a whole to support 
the Regional Director’s decision, and hence, the Board’s 
order to bargain, but, to the contrary, the evidence clearly 
establishes that producer-directors possess not one but sev¬ 
eral of the indicia of supervisory status that Congress 
included in the definition of a “supervisor”. 

Section 2(11) of the Act defines the term “supervisor” 
to mean, 

“. . . any individual having authority, in the interest 
of the employer to hire, transfer, suspend, lay off, 
recall, promote, discharge, assign, reward, or discipline 
other employees, or responsibly to direct them, or to ad¬ 
just their grievances, or effectively to recommend such 
action, if in connection with the foregoing the exercise 
of such authority is not of a merely routine or clerical 
nature, but mjuires the use of independent judgment” 
2!) U.N.C. §152(11). 
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Courts of Appeals, including this Court, have made it 
clear that this definition must he read in the disjunctive 
so that the possession of any one of the enumerated powers 
is sufficient to confer supervisory status on the person who 
possesses it. Amalgamated Local Union 335 v. NLRB, 481 
F.2d 99G, 999 (2d Cir. 197.1); A LRU v. Metropolitan IAfe 
Ins. Co., 405 F.2d 1109, 1173 (2d Cir. 19G8); NLRB v. drag 
Line Tours, hie., 401 F.2d 703, 14 (9th Cir. 1972). 

While producer-directors admittedly do not have au¬ 
thority to promote, discharge, lay off, or recall the five to 
nine unionized employees who are assigned to work on a 
program under their direction and control, lack of such 
authority is not determinative of their status as super¬ 
visors. NLRB v. Big Ben Department Stores, 390 F.2G 78, 
82 (2nd Cir. 1908); The dram! Load Market, 139 XI,RB 
73, 89, 51 LRRM 1272 (1902), enf'd, sub now., NLRB v. 
Crean, 320 F.2d 391 (7th Fir. 1904) 

In the Big Ben Depart meat Stores case this Court 
upheld the Board’s finding that “lead girls’’, who had no 
authority to hire, fin* or discipline other employees, or even 
to effectively recommend such action, nevertheless were 
supervisors merely because they had authority to transfer 
junior employees from one station in the store to another 
as the pressure of business might from time to time require. 

Producer directors do, however, have authority to hire* 
talent and ancillary personnel for special public affairs 
programs* and the testimony of the Company’s station 

S. The Regional Director erroneously concluded that producer- 
directors do not have authority to hire other employees (AO). I p,vv- 
ever, the record is perfectly dear that when they act as producers, 
they may hire talent, research aides and other persons necessary to 
produce a high quality television program (A .150-351). 



program manager makes it crystal clear that producer- 
directors have authority effectively to recommend discipline 
of insubordinate or incompetent members of the production 
unit. More importantly, as the Regional Director himself 
recognized, producer-directors have independent authority 
to suspend incompetent or unruly employees by ordering 
them to leave the studio during the production or broadcast 
of a program (A G). That producer-directors possess the 
authority to suspend other employees under such circum¬ 
stances undeniably clothes the Company’s producer-direc¬ 
tors with the mantle of supervisory status. 29 IT.S.C. §152 
(11); Warner Co. v. NLRIi, 3G5 F.2d 435 (3rd Cir. 19GG). 

Tn the Warner Co. case tlie court noted (3G5 F.2d at 
439): 

“The uneontradictod testimony at the representa¬ 
tion hearing was that the shippers can semi a man home 
immediately for refusal to work or for reporting for 
work when intoxicated or otherwise unfit to drive the 
truck, and he can do this without any prior consulta¬ 
tion with the yard manager. Tn fact,, this power is 
necessary for the yard manager is frequently off the 
premises when the shippers assign the first deliveries 
for the day. It can scarcely he denied that sending a 
man home is discipline or that it does require the use 
of independent judgment. West Virginia Pulp & Paper 
Co., 140 N.L.R.Il. 951 (19G3).” 

Accord, NLItli v. Cray Line Tours, Inc., supra, holding that, 
where there was uncontroverted testimony by a company 
executive that charter bus dispatchers had authority to 
send a driver home if improperly dressed or if the driver 
refused to operate a certain bus, the existence of such au¬ 
thority constitutes the power to suspend and is sufficient by 
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itself to make a dispatcher a supervisor within the mean- 
iatf of the Act, citing 1‘oeifie Iiifennoiniftiin K.r/tress Co., 
41J h.2d 1, 4 (10th <ir. 1009) and Eastern (In i/hoinul Lines 
v. XLltli, 337 F.2d 84, 88 (6th fir. I!)fi4). 

However, the supervisory authority of p rod nee r-« I i rec¬ 
tors is not limited to suspending unruly employees. They 
also have authority to reassign memliers of the crew, to 
assign overtime when necessary and. more importantly, to 
make written reports evaluating the job performance not 
only of regular production unit employees hut also of proba¬ 
tionary employees. Since the producer-director, because 
of his intimate contact with the production civw, is the 
only member of the management team in a position to make 
such evaluations, the Company relies heavily on his opinion 
when it makes decisions that affect the economic status and 
job security of regular and probationary production unit 
personnel (A 241-24.'}, 339). 

'I In* Regional Director rejected these indicia of the 
producer-director’s supervisory status by observing that a 
producer-director can suspend an employee or assign over¬ 
time only in unusual or emergency situations; that none of 
the testifying producer-directors was aware of or had exer¬ 
cised his authority to change a technician’s job assignment, 
and that only one of the producer-directors testified he 
actually made written employee evaluations (A 6). In doing 
so, the Regional Director misapplied the legal principles 
underlying the determination of supervisory status. Moth 
the courts and the Hoard have consistently held that the 
Act does not require that a person exercise supervisory 
I towers for all or any particular portion of his time to 
qualify us a supervisor; it is the exist cure of such power and 


i 
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not the frequency of its utilization that ultimately deter¬ 
mines supervisory status. Ohio Power Co. v. NLRB, 176 
F.2d 385 (6th Cir. 1949); Arizona Public Service Co. v. 
NUlli, 453 F.2d 228 (9th Cir. 1971); Yamnda Transfer, 115 
NLRB 1330, 38 LRRM 1067 (1956) (supervisory authority 
not exercised for two years); United States Gypsum Com¬ 
pany, 93 NLRB 91, 92, 27 LRRM 1367 (1951) (failure or 
refusal of employees to exercise supervisory authority is 
not controlling and does not destroy their supervisory 
status). On this basis alone, the determination of the 
Regional Director in this case is clearly erroneous. 

But even aside from the Regional Director’s errors 
with respect to these particular indicia of the supervisory 
status of producer-directors, a fair reading of the record, 
one that is “not... one sided, concentrating only on the evi¬ 
dence which might support the Board’s findings,” NLRB 
v. IFire Products Mfg. Corp., 484 F.2d 760, 763 (7th Cir. 
1973), unquestionably demonstrates that producer-directors 
not only have the authority responsibly to direct, but in 
fact spend a substantial part of their work day responsibly 
directing, an entire crew of production unit employees on a 
daily basis. 

The existence and exercise of this directing authority 
alone is sufficient as a matter of law to confer supervisory 
status upon them. Keener Rubber Inc. v. NLRB, 326 F.2d 
968 (6th Cir.), cert, denied, 377 F.S. 933 (1964); NLRB v. 
Fullerton Publishmg Company, 283 F.2d 545 (9th Cir. 
1960); Ohio Power Co. v. NLRB, supra; Great Western 
Broadcasting Corp., 192 NLRB 1203, 78 LRRM 1163 (1971); 
Radio iC Television Station WFLA (The Tribune Com¬ 
pany), 120 NLRB 903, 42 LRRM 1100 (1958). 
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In Ohio Power Co. v. NLRB, supra, the Sixth Circuit 
defined the statutory term “responsibly to direct” as 
follows: 

To be responsible is to be answerable for the dis¬ 
charge of a duty or obligation. Responsibility includes 
judgment, skill, ability, capacity and integrity and is 
implied by power.” 176 F.2d at .187 (Emphasis added) 

The record discloses that whether producer-directors act 
solely as directors with respect to the station’s news pro¬ 
grams or in their dual capacity as producers and directors 
of the station’s public affairs programs, while the program 
is on the air they maintain constant voice communication 
with each member of the production crew including light- 
men, cameramen, propmen, audiomen and projectionists, 
giving them instructions and coordinating their functions. 
They directly control what goes out over the air while they 
are in the control room (A 220). The same responsible 
direction takes place when producer-directors prepare a 
taped program (A 103-104). For this reason the Company 
looks for leadership qualities when hiring producer- 
directors.* 


6. The Company hired Richard Pyle, one of the producer-direc- 
.*.?!? W J*° test,fiec . 1 , fo . r ,he Union at the hearing, because he was a 
take-charge guy who would exemplify more of the leadership oual- 
ties the Company was looking lor in its producer-directors \\'| K . n 
lie was interviewed for the job. Mr. Pyle told the Company that he 
was anxious to become a producer-director at KYYV-TV 

fAziSr "vl v* he ? . .. ™ 

i v , ‘Pi, . 1 ' ns ' * hl ' Company not only gave him su,Hrvisor V author¬ 
ity, hut alscj expected him to use that authority in the role of a 
charge guy or "leader". In light of the above. Mr. Pyle s testimony 
concerning the passive role he plays as a producer-director conflicts 
with his own se -evaluation and serves only to demonstrate that Mr 
h/him" ,mt fU y excrc,sc tl,c l,n ' a<1 authority the Company vested 


t 



Undisputed testimony at the hearing also shows that it 
is the producer-director alone who is “answerable” for the 
success or failure of the Company’s only product, a high 
quality television production. In fact, one producer-director 
who testified for the Union at the hearing admitted that he 
takes the blame and is responsible for whatever deficiencies 
there are in the technical aspects of the program when it 
goes out over the air (A 102). Furthermore, the station’s 
program manager confirmed that the producer-director 
alone is responsible for the quality of the program in the 
following testimony: 

“And, I’ll ask you, Mr. Salzman, let’s take the pro¬ 
gram like Big Kid, Little Kid for example; you view it 
a few times and you arc dissatisfied with: (a), the 
content; and also let’s say the end product as it goes 
over the air; who do you go to about that? A. If I 
view it and I don’t like wlmt’s going out on the air. 

Q. Yes. A. Fortunately it hasn’t happened in con¬ 
junction with that show, because it’s been going O.K. 
But, I’d go to the producer/director; there’s no one 
else to go to. 

Q. In other words you view the producer/director 
as the person who is responsible for that particular 
show? A. They’re in charge of it, and they’re ac¬ 
countable for it; if we don’t like something about the 
show, *vc’ll bring the person into the office and sit down 
and talk and find out why; sometimes you know you’re 
at home and you look at something and say. gee, why 
did they do that, and sometimes the circumstances that 
wore prevailing when the show was produced, it was 
necessary; you can’t jump to any conclusions. So, 
you have to talk to the person who is in charge.” 
(A 228) 

Since the early days of commercial television the Board 
has consistently recognized that it is an integral part of the 
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job function of television directors and producer-directors 
to responsibly direct station employees in the presentation 
of studio telecasts and to be responsible for the content and 
quality of the programs they direct. For this reason the 
Hoard has consistently held such employees to be super¬ 
visors under the Act. 11 CAU, Inc., 91 NLRB 1003, 27 
LRRM 1552 (19ol); American Itroadeasting ('ompang 
( KECA-TV ), 0.1 NLRB 1410, 27 LRRM 15*5 (1951); Amer¬ 
ican Broadcasting Vow pang (K(IO-TV), 94 NLRB 100, 2S 
LRRM 1022 (1951); Midwest Radio-Television, Inc., Ill 
NLRB 337, 410, 15 LRRM 1470 (1955); WTOR, Inc., 114 
NLRB 1210, 17 LRRM 1141 (1955); Northwest Rublicu- 
tions, !ne., 110 NLRB 1578, 19 LRRM 1052 (1950); Radio 
d- Television Station WFLA, supra; FA Mnndo, Inc. 
(WKAQ-TV Telemundo), 127 NLRB 518, 540, 40 LRRM 
10o9 (1900); It 1AR Radio-TV Corporation, 108 NLRB 
970, 978, 07 NLRB 1002 (1907); (treat Western Broadcast¬ 
ing Corp. (KXTV), supra. 

In (Ireat Western Broadcasting, supra, as in this case, 
producer-directors were 

“• • • responsible for the coordination and presentation 
of live news shows, video-taped and special programs, 
commercials, promotional spots and public announce¬ 
ments.” 192 NLRB at 1204. 

The Board found that, like the Company's producer-direc- 
tois, the producer-directors in (treat II estern Broath ast tut/ 

‘‘responsibly direct tin* employees in presenting the 
shows whether acting as the director or as a producer- 
director of shows for which they have full responsi¬ 
bility from the- planning stage through the presentation 
over the air. We shall, therefore, exclude them from 
the unit us supervisors within the meaning of the Act.” 




192 NLRB at 1204, 78 LRRM at 1165-1166. (Footnotes 
omitted). 

As in Great Western Broadcasting, the evidence in this 
case establishes that producer-directors have full respon¬ 
sibility for programs they produce from the planning stage 
through presentation over the air. A clear example is the 
television program “Big Kid, Little Kid.” 

The Board has found producer-directors to be super¬ 
visors even in cases where, like the present one, the small 
size of the station limited the full scope of the producer- 
directors’ authority. Thus, in Radio nd Television Sta¬ 
tion WFLA, supra, at 904-5, the Board disposed of the 
status of the television directors there involved in the fol¬ 
lowing language: 

“The Employer would exclude directors from any 
unit as supervisors within tin* meaning of the Act. 
Although there is some conflict in the evidence, it ap¬ 
pears that directors are responsible for the coordina¬ 
tion and presentation of their shows and operate a 
control panel in order to switch from one camera to 
another or to and from film selections. The Employer’s 
directors exercise less authority than some of those 
employees with like classifications in larger stations 
but, nevertheless, they do responsibly direct the em¬ 
ployees involved in presenting the commercials and 
programs emanating from WFLA. Therefore, we shall 
exclude them as supervisors within the meaning of the 
Act.” 

The Board, through its Regional Director, reached the 
same conclusion regarding the status of I’etitioner’s pro¬ 
ducer-directors at its station in San Francisco. Westing- 
house Broadcasting Go., hie. ( WKR1X, San Francisco), 20 
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RC 9664 (April 23, 1971). In addition, the Board has 
recognized the supervisory status of Petitioner’s news pro¬ 
ducers whose responsibility for news programs is the same 
as the responsibility of producer-directors for public affairs 
programs. Westinghouse Broadcasting Company, Inc. 
(1VJZ-TV, Baltimore), 195 NLRB 339, 79 LRRM 1323 
(1972); TJ estinghouse Broadcasting Co., Inc. (KP1X, Ban 
Francisco), 188 NLRB 157, 76 LRRM 1277 (1971). 


In such circumstances, to grant enforcement of the 
Board’s order in this case would clearly violate “the great 
principle that like cases must be treated alike” that this 
Court has applied in other cases where the Board has 
either failed or been unable to distinguish its previous deci¬ 
sions when reaching a result contrary to those decisions. 
A LltB v. General Stencils, Inc., 43H F.2d 894 905 LAI fir 
1971). 


Finally, if, as the Board and the Union contend in this 
case, producer-directors are not supervisors and are not 
answerable for the performance of the production crew, 
then one is faced with the absurd conclusion that the Com¬ 
pany’s television programs are produced without any im¬ 
mediate supervision of the people whose technical skills 
are required to get the program on the air. Not only is 
such a situation “highly unlikely,” but, as a practical mat¬ 
ter, no employer, particularly an employer like Petitioner 
whose television station must be operated in the public 
interest and is subject to administrative regulation by vari¬ 
ous governmental agencies, could permit such a situation 
to exist. Cf. Vega v. NLBIl, 341 F.2d 576, 577 (1st Oir ) 
ccrt. denied, 382 U.S. 862 (1965), where the Court stated- 
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“In this ease we regard it as of considerable im¬ 
portance that if the petitioners were not supervisors 
the company’s employees were entirely without super¬ 
vision a large part of the time.” 

See also, SLIUi v. Supreme Dyeing Hi Finishing Corp., 340 
F.2d 493, 494 (1st Cir. 1965). 

POINT n 

Producer-directors are managerial employees and, 
therefore, do not constitute an appropriate unit for 
purposes of collective bargaining. 

In reaching his decision that the Company’s producer- 
directors are not managerial employees, the Regional Di¬ 
rector concluded that the discretion and responsibility the 
Company vests in [troducer-directors is subject to well- 
defined policies formulated by their superiors and that none 
of the producer-directors has broad authority to extend the 
employer’s credit. In addition, he concluded that, even if 
they were managerial employees, they nevertheless would 
he entitled to representation under the Act, unless there was 
some cogent reason for denying them representation, and 
that the record did not reveal the existence of any such 
reason. 

With respect to the latter conclusion, there can Ik* no 
doubt hid nut the Regional Director erred as a matter of 
law. NLUIi v. Hell Aerospace Company Division of Tex¬ 
tron, Inc., -U.S.-, 42 IT.S.L.W. 4565 (IT.S. April 23, 

1974). There, the United States Supreme Court affirmed, 
in part, the decision of this Court holding that Congress 
fully intended to exclude from the protection of the Act all 
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employees properly classified { ,s “managerial,” not just 
those in positions susceptible to conflicts of interest in 
lal>or-relations. 

Thus, the only question before this Court with respect 
to this issue is whether the evidence in the record supports 
the Regional Director’s finding that the Company’s 
producer-directors are not managerial employees as the 
Board has previously defined that term. We submit that it 
does not. 


Beyond any doubt, the duties and responsibilities that 
producer-directors have with respect to the station’s news 
anil public affairs programs places them squarely within 
thi' ambit of both prongs of the two-pronged definition of 
managerial employee that the Hoard has hammered out 
using its adjudicatory powers, and that courts of appeals 
have summarized as, 


(a) \\ bother an employee is so closely related to man¬ 
agement as to place 1 the employee in a potential 
conflict of interest between his employer on one 
hand and his fellow workers on the other, or 

(b) \\ bother the* employee is formulating, determining 
or effectuating his employer’s policies or has dis¬ 
cretion, independent of an employer’s established 
policy, in the performance of his duties. 

Hill Aerospace Company IHrision of Textron, hie., 475 
F.2d 485, 404 (2d (fir. 1973), aff’d in part, -IT.S. ’_. 


42 IT.8.L.W. 45(55 (C.S. April 23, 1974); Illinois State Jour¬ 
nal-Register , Inc. v. NLRB, 412 F.2d 37, 41 (7th Cir. 1909) ; 
Retail Clerks International Ass’n. v. NLRB, 300 F.2d 042, 
044-045 (D.C. Cir. 1900), earl, denied, 380 U.S. 1017 (1907). 
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With respect to the first part of the Board’s definition, 
it is perfectly clear that, in light of their labor relations 
functions at the station, to permit producer-directors to he 
represented by a union for purposes of collective bargain¬ 
ing would create exactly that kind of potential conflict of 
interest that the Board sought to avoid by excluding man¬ 
agerial employees from appropriate bargaining units. Cf. 
Retail Clerks International Ass’n, supra; New England 
Telephone, 90 NLRB 659, 646, 26 LRRM 1259 (1950). 
Further, as Justice Douglas remarked in his dissent in 
Packard Co. v. Labor Hoard, 550 D.K. 485, 495 (1947), any 
decision in this case, other than one holding producer- 
directors to be managerial employees, would tend “to ob¬ 
literate the line between management and labor’’. 

With respect to the latter half of the Board’s definition, 
the Company has always considered producer directors to 
bo an integral part of the station’s managerial staff. 
Consequently, producer-directors act as representatives of 
and spokesmen for the Company whenever it engages in 
cooperative ventures with government agencies and insti¬ 
tutions of higher learning for the production of television 
programs in the public interest. Under such circumstances, 
the Board has held that the mere holding out of an employee 
as a management agent or spokesman is sufficient to confer 

managerial status, even though the employee so held out 

* 

does not have authority to act for the employer. Ramar 
Dress Carp., 175 NLRB 520, 52!), 70 LRRM 1607 (1969). 

Here, however, producer-directors not only have author¬ 
ity to speak for the Company, but actively “formulate, 
determine and effectuate management policies ... in that 
they express and make operative decisions of manage- 


\ 
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mont”. Ford Motor Co., 06 NLRB 1317, 1322, 17 NLRB 
394 (1946). Thus, producer-directors clearly exercise man¬ 
orial prerogatives when they screen and ultimately deter¬ 
mine the guests that appear on the Company’s talk shows, 
and determine the topics that host and guests must discuss 
during the show. Similarly, producer-directors continu¬ 
ously express and make operative management policy by 
\iifue of the fact that they determine, in conjunction with 
the program manager and executive producer, the content 
and format of programs the Company produces. To that 


extent, producer-directors are active participants in for¬ 
mulating, determining, effectuating management policies 
and expressing the Company’s viewpoints through its pub¬ 
lic affairs broadcasts. Cf. Wichita Fa file d Beacon Pub- 
lishinn Co., 480 F.2d 52 (10th Cir. 1973), errt. denied sub 
nom., Newspaper Guild v. Wichita Fa pie and Beacon Pub¬ 
lishing Co., -IT.S. -, 42 C.S.L.W. 3628 (U.S. May 

13, 1974). 


Assuming, arguendo , that all the foregoing were insuffi¬ 
cient to persuade this Court that the Company’s producer- 
directors are managerial employees, “the authority pos- 
sessed by these employees to exorcise their discretion in 


making commitments on behalf of the Company stamps 
them as managerial.” Spicer Manufacturing Corp., 55 
NLRB 1491, 1498, 14 LRRM 112 (1944). 


Despite the Regional Director’s contrary conclusion, the 
record in this proceeding conclusively demonstrates that 
pioducer-directors have full authority to commit the Com¬ 
pany’s credit in those situations where the programs they 
produce and direct have above-the-line budgets. The Board 
has long held that such kind of authority is a significant 
signpost of managerial status. Fd’s Foodland of Spring- 
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field, Inc., 159 NLRB 1256, 1260, 62 LRRM 1465 (1966) 
(department manager); Weaver Motors, 12.1 NLRB 209, 
215-216, 43 LRRM 1400 (1959) (parts manager); Barrett 
Div., Allied Chemical <(': Dye Cory., 65 NLRB 90.1, 905 
(1946) (buyer); Vulcan Cory., 58 NLRB 733, 736,15 LRRM 
66 (1944) (same). 

Significantly, producer-directors have authority to 
pledge substantial sums of money on behalf of the Company 
and the discretion the Company vests in them with respect 
to the purposes for which they pledge the Company’s credit 
is extremely broad. Thus, one talk show currently being 
broadcast by the Company has an al>ovo-thc-linc budget 
of approximately $13,000. 7 That show’s predecessor, pro¬ 
duced and directed by one of the producer-directors who 
testified for the Union at the hearing had an even greater 
budget that was in excess of $30,000. In both cases, the 
show’s producer-director had full authority to determine 
exactly how to expend the funds in those budgets and to 
expend all or part of their budgets without prior approval 
from any other representative of management. 

The Board has held to be managerial individuals who 
exercise far less authority and discretion in making binding 
commitments on behalf of their employers than the pro¬ 
ducer-directors in this case. Bee e.g., Albuquerque Div., 
ACF Industries Inc., 145 NLRB 403, 414-415, 54 LRRM 
1393 (1963) (buyers had authority to commit their em¬ 
ployer’s credit tip to $2,500); Federal Tel. <£• Badio Co., 

7. The Regional Director’s determination that producer-directors 
were not managerial employees was premised upon a completely 
erroneous factual determination that only one producer-director was 
allotted a budget for a program and that the budget amounted to 
$5,000 (A 7). 





120 N LRB 1052, 1053-1054, 42 LRRM 1230 (1058) (buyers 
and buyers assistants held to be managerial employees 
where they could order merchandise amounting to less 
than $2,500 without prior approval); Swift <0 Co., 115 
NLRB 7o2, 7.>3, .*17 LRRM 1391 (1050) (procurement driv¬ 
ers held to be managerial even though, for the most part, 
they could only offer prices predetermined by their em¬ 
ployer). 

11ms, tin* producer-directors in this case, like* the em¬ 
ployees in tin* cases cited .above, by virtue of their authority 
to pledge the Company’s credit “exercise a function closely 
related to management,” Barrett Div., Allied Chemical and 
Dye Corporation, supra, at 005, are “representatives of 
management and as such may not be accorded bargaining 
rights under the Act.” American Locomotive Co., 02 NLRB 
115, 117, 27 LRRM 1004 (1950). 

Conclusion 

For the foregoing reasons, this Court ought to grant 
the Company’s petition to review and set aside the 
order of the National Labor Relations Board and deny 
the Board’s cross-petition for enforcement of its order. 

Respectfully submitted, 

Kelley Dim: Warren Clark Caur & Ellis 
Attorneys for Petitioner 
350 Park Avenue 
New York, New York 10022 
(212) 752-5800 

Of Counsel: 

Frederick T. Shea 
Marc L. Silverman 
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